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MILESTONES IN THE EVOLUTION OF STANDARDS FOR FIRE INVESTIGATORS AND

LITIGATION

The following table marks historical milestones relating to the interrelationship of NFPA 921 Guide for Fire and
Explosion Investigations, NFPA 1033 Standard for Professional Qualifications for Fire Investigator, and litigation.
We hope you find this to be an interesting overview of the influence of NFPA 921 and NFPA 1033 on the testimony
of fire experts!

DATE

EVENT

1923

Frye v. United States’ creates the common law “general acceptance” test: Novel scientific evidence
is only admissible if generally accepted by the relevant scientific community.

1972

The first NFPA technical committee responsible for developing professional qualifications
standards for fire investigators through the NFPA standards-making system is established.?

1975

Federal Rules of Evidence, including Rule 702 on the admissibility of expert evidence became
effective on June 1, 1975.2 The majority of states implemented the same or similar rules. While
unclear whether the Frye general acceptance test still governs the admissibility of novel scientific
evidence, many state and federal courts continued to apply Frye.*

1987

Publication of NFPA 1033 Standard for Professional Qualifications for Fire Investigator: first
edition.> Minimal educational qualifications are required for fire investigators—a high school
diploma and the necessity to remain current with “investigation methodology, fire protection
technology, and code requirements.”®

1992

Publication of NFPA 921 Guide for Fire and Explosion Investigations: first edition.” New editions
continue to be published approx. every 3 years.

1993

NFPA 1033: second edition published. Educational qualifications for fire investigators remain the
same as in NFPA 1033, 1987 ed.

1993

Daubert v. Merrell Dow Pharmaceuticals, Inc.:® United States Supreme Court (“USSC”) overruled
Frye and interpreted FRE 702. The trial judge is a gatekeeper to ensure scientific expert evidence is
admitted only if A) the expert is qualified, B) the expert evidence is relevant and fits the case, and;
C) the expert evidence is reliable, measured by 5 non-definitive tests of 1) testing, 2) peer review
and publication, 3) standards, 4) general acceptance, and 5) error rate,

1993

First Canadian reported court decision that specifically mentions NFPA 921.°

1994

Weisgram v. Marley Co.: USSC emphasizes that Daubert imposes an “exacting standard” for the
reliability of expert evidence, by demonstrating how testimony by fire experts that is based on
interpretation of physical evidence and fire patterns can be dismantled.

1995

U.S. Dept. of Justice, Federal Bureau of Investigation hosts an international symposium on arson
investigations, including a paper and lecture on the impact of NFPA 921 in the courtroom.

1996

Fire investigations are brought under Daubert scrutiny in Michigan Millers Mutual Ins. Corp. v.
Benfield,'! which demonstrates how NFPA 921 can be an effective tool in cross-examination to
have a fire investigation expert’s testimony excluded under Daubert. The 11" Circuit upheld this
decision on appeal.*?

1996-
1997

The International Association of Arson Investigators and the National Fire Protection Association
co-sponsor a series of regional seminars across the United States entitled NFPA 921: Sword and
Shield, to introduce fire investigators to the various ways that NFPA 921 can be used in court.
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1997

General Electric Co. v. Joiner:*3 USSC rules that the trial judge’s discretion to admit or exclude
expert testimony will only be overturned on appeal if a palpable error was made (abuse of
discretion standard).

1999

Kumho Tire Co., Ltd. v. Carmichael:** USSC holds that Daubert reliability tests apply to technical
as well as scientific knowledge. Any dispute as to whether Daubert reliability tests apply to experts
in fire investigations is now over—Daubert applies to fire investigators.

2000

The Federal Rules of Evidence are amended to codify the Daubert ruling.

2000

U.S. Dept. of Justice publishes Fire and Arson Scene Evidence: A Guide for Public Safety
Personnel containing recommended practices for the collection and preservation of evidence at
fire/arson scenes based largely on NFPA 921.%°

2003

Publication of the first American decision that specifically mentions NFPA 1033.1

2006

Publication of the Arson Review Report!’ commissioned by the Innocence Project?8 to peer review
the expert testimony in the death penalty cases of Cameron Todd Willingham and Ernest Ray
Willis, both convicted in Texas of arson crimes based on invalid science debunked by NFPA 921.
Recommendations include continuing and even remedial education®® for fire investigators based on
NFPA 921 and NFPA 1033.

2009

Publication of the 2009 edition of NFPA 1033, raising the bar for education by requiring
investigators to maintain a minimum basic knowledge, beyond the high school level, of a list of 13
topics, ranging from fire science and explosion dynamics, to fire investigation methodology and
failure analysis.?°

2009

Publication of the report prepared by Dr. Craig Beyler?!, (“the Beyler Report™) commissioned by
the Texas Forensic Science Commission (“TFSC”)?2 in the course of its investigation into the
debunked fire science that caused Willingham and Willis to be convicted of arson. The report
concludes that the investigations in these cases did not meet the standard of care expressed in
NFPA 921, 1992 ed.?®

2009

A groundbreaking work on problems in forensic science prepared by the National Academy of
Sciences, Strengthening Forensic Science in the United States: A Path Forward®* (“the NAS
Report™), cites NFPA 921 and briefly alludes to the same faults plaguing fire investigations that
both the Arson Review Report and the Beyler Report discuss in detail. Recommendations in the
NAS Report include implementing mandatory certification of forensic science practitioners?® and
that practitioners comply with industry standards that reflect the best practices in their fields.?®
Although this report addresses fire scene investigations only peripherally, it brings fire
investigators under its umbrella.?’

2010

By 2010 in the U.S., more than 135 written decisions from both state and federal jurisdictions
specifically mention NFPA 921. Of these, more than 20 are from state and federal appellate courts
and 2 are from state supreme courts. In the federal courts, cases include decisions of the 2", 4™, 6,
7t 8t 10" & 11" circuits. Most of the decisions are the result of Daubert motions. Measuring the
reliability of an expert’s evidence by measuring it against NFPA 921’s recommendations has
become common. In jurisdictions that use Frye to determine the admissibility of expert testimony,
NFPA 921 is used as an indicator of general acceptance.

2010

The Oklahoma State Senate passes a resolution urging “the judicial branch, law enforcement
agencies and other relevant government entities in Oklahoma to employ NFPA 921 when
conducting fire investigations.”?

2010

Citing the NAS Report and NFPA 921, a federal district court judge reviews the standard of care for
reasonable trial counsel in arson cases and finds that counsel should be familiar with problems in
cause and origin investigation techniques and forensic sciences.?®




DATE EVENT
2011 In Texas, the TFSC issues its report on the Willingham and Willis cases (“TFSC Final Report”),*
recommending that “fire investigators adhere to the standards of NFPA 921,” enhance their
certification, and comply with NFPA 1033, including mandatory requirements that the investigator
must maintain a minimum basic knowledge, beyond the high school level, of 13 topics listed in

NFPA 1033.
2011 The Texas State Fire Marshal’s Office endorses the recommendations in the TFSC Final Report as
appropriate and promises to undertake their implementation. 3!
2011- Numerous cases and legal articles continue to be published referencing the NAS Report in the
2012 context of bad fire science.*?
2012 Approximately 200 American and 30 Canadian court decisions specifically mentioning NFPA 921.
2014 New editions of both NFPA 921 and NFPA 1033 are scheduled. If the amendments to these

documents are in keeping with the spirit of the early revision proposals, when taken together, these
two documents will raise the bar even higher for the standards expected of investigators in the
conduct of their investigations and for their qualifications.
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